History of Afghanistan and the Afghan Legal System

Afghanistan is a mountainous country, which since ancient times has been peopled by tribes of distinct ethnic and linguistic origin, living in relative isolation in the few fertile valleys of the land. Because of its geographic location, bordering on Russia, China, Pakistan and Iran, Afghanistan has long been considered a “crossroads of civilization;” as such, it has been the subject of conquest and subjugation for at least two thousand years. Notable conquerors have included Alexander the Great (4th century B.C.), Genghis Khan (13th century) and Tamerlane (14th century).

In the 18th century the first attempt at a unified state of Afghanistan emerged. This so-called Afghan Kingdom was actually a confederation of tribes, formed under the leadership of Ahmad Shah Durrani, but the empire collapsed after his death in 1773. Afghanistan began to establish itself as a nation again in the mid-19th century; however, colonial ambitions of Great Britain and Russia spawned yet another series of invasions at that time, all of which ultimately failed. The Anglo-Afghan war of 1878-1880 resulted in the creation of an independent Afghan state, though still under the British sphere of influence.

From 1880 through the early 1900s Afghanistan enjoyed relative stability under the rule of Amir Abdur Rahman Khan, who instigated extensive economic and social modernization programs. By the 1920s and 1930s, however, these reforms were reversed by conservative rulers who imposed near-absolute monarchies.

During the 1970s and 1980s Afghanistan became embroiled in civil war, and the government changed hands many times as the result of various coups and insurgencies. In the late 1970s, the Soviet Union invaded Afghanistan and took control of the country under a Communist regime. After intervention by the United Nations beginning in 1982, peace agreements were finally signed in 1988, which led to the withdrawal of Soviet troops. At that time, a coalition of rebel forces set up a fragile interim government, but interethnic tensions and infighting among rival militia led to its eventual collapse.

Currently there is no single group or government that holds permanent sway over the entire country of Afghanistan. As a result of the war in Afghanistan following the events of September 11, 2001, the Taliban Islamic organization, which sought to create an Islamic state, was overthrown by U.S.-led coalition forces in November 2001. In December 2001 the Afghan Interim Authority was formed, followed by the Transitional Authority, under whose auspices the Transitional Islamic State of Afghan was formed as of June 2002. The TISA has an 18-month mandate to hold a Loya Jirga (general assembly) to adopt a constitution and a 24-month mandate to hold nationwide general elections.

The troubled and turbulent history of Afghanistan has led to its overall lack of a modern unified legal system. For centuries, the principal source of Afghan law was Shari’a (the uncodified body of Islamic law and practice, based on the Holy Qu’rān and the Sunnah of the Prophet). The reform movements of the early 20th century gave rise to several essentially unsuccessful efforts to secularize and/or westernize the Afghan legal system. Since that time, the law in Afghanistan has developed into a disunified amalgamation of secular legislation, Shari’a, and local custom, variously applied according to local practice and adherence to governmental authority. Islamic law of the Hanafi School of jurisprudence remains, however, substantially controlling.

Afghanistan’s rapidly changing governments have contributed to the general disarray of its legal system. For example, quite a number of dissimilar constitutions have been issued by various regimes over a relatively short period of time. The first Afghan constitution was promulgated in 1923, followed by a similar constitution in 1931; these were extremely non-liberal documents that emphasized Islamic law. In 1964 the first nominally liberal constitution was issued, emphasizing the secularization of Afghan law. Following the coup of 1973, a series of “Republic decrees” served as a constitution until the promulgation of a western-style constitution on February 24, 1977. One year later, a new coup resulted in the abrogation of the 1977 constitution and the issuance of a new set of decrees of the Revolutionary Council of the Democratic Republic of April 30 and May 1, 1978. Three more decrees were then issued, which resulted in a body of “constitutional laws” March 27, 1979. A provisional constitution, the “Basic principles of the Democratic Republic of Afghanistan,” was promulgated on April 21, 1980. A new constitution was enacted in November 1987, and further amendments to it approved in May 1990, but it is unknown whether this constitution was ever officially promulgated. A new constitution has been proposed in draft form, but has not yet been adopted.

At present, it is difficult to know exactly what is the law of Afghanistan. Various statutes enacted prior to the Soviet takeover of the country are still technically in force, but they are apparently neither followed nor enforced. Certain Afghan legal publications, [remove official gazettes] including court reports, have now ceased publication; it is unclear whether publication will ever resume. As a new government continues to develop in Afghanistan, it is clear that new laws, if not an entirely new legal structure, will eventually come into being. However, in view of the fact that Islamic law is the one constant that has survived throughout the upheaval in Afghanistan, it seems a safe assumption that Shari’a will continue to play a major role as a primary source of Afghan law.

The Afghan Legislative and Judicial System as of 1980

During most of the 20th century Afghanistan was governed by a single ruler in conjunction with the Loya Jirgah, or Grand National Assembly. The Assembly, a national council of notables, tribal chiefs and religious leaders numbering up to 1,000 or more, ratified national constitutions and approved policies of the ruler. The Assembly was not called upon, however, to ratify the constitutions of 1980 or later; the body has been non-functioning since 1995.

The Afghan judicial system consisted of a Supreme Court and a High Central Court of Appeals, which heard appeals from the provincial courts in each of the 28 (or possibly 30) provinces. Theoretically, decisions of the higher courts of appeal were legally binding on lower courts; however, there has never been a defined system of precedent or regular case reports. The Supreme Court and High Central Court of Appeals have been non-functioning since 1993.

Sources: See Reynolds and Flores, Vafai, under “General Secondary Sources, below; see Law Library of Congress Guide to Law Online: Afghanistan, at: http://www.loc.gov/law/help/guide/nations/afghanistan.php.
� Islam is divided into two major sects: the Shi’a, who believe that Ali, a relative of the Prophet Mohammad, and his descendants are the proper rulers of the Islamic community; and the Sunnites, who believe that the leader should be chosen by the companions of the Prophet and approved by the Islamic community at large. Over the course of centuries, four major schools of thought have developed among the Sunnites, including the Hanafi, the Maliki, the Shafi’I and the Hanbali. The Hanafi school is the oldest and least rigid of the four, placing emphasis on the intent of the Holy Qur’an rather than literal readings.





